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1. Introduction

The objective of the Legal Subcommittee (LS) is to analyse existing legislation and policy on electricity legislation and policy pertaining to electricity sector regulation in the SADC region with a view to harmonising the regulation and policy framework in the region. This will assist the Electricity Supply Industry Policy, Legislation and Regulation Portfolio Committee (ESIPC) in supporting the RERA Executive in implementing the key RERA objectives of:

· Co-ordination of regional policy/strategy/legislation, with a view to harmonising regulatory frameworks that will enhance regional electricity trade and facilitate regional ESI systems integration; and

· Regulatory co-operation on issues affecting the economic efficiency of regional electricity trade, with a view to deliberating and making recommendations to the SADC energy ministers on issues outside the scope of jurisdiction of national regulators, and to undertake such duties as may be conferred on it through the Energy Protocol.

The objective, mandate and tasks of LS are given in the terms of reference prepared by ESIPC, and endorsed by LS.

With the above background and mandate in mind, the LS members prepared an extensive comparative table on pertinent issues in the electricity regulatory framework containing comparative information on all RERA members.  The latter table is regularly updated as and when new members join RERA.  Subsequent to the comparative table, the LS members prepared a table on best practices, gaps and recommendations in the electricity regulatory framework.  From the information available in the comparative tables, common gaps were identified with regard to which the regulatory frameworks of RERA members were not optimum efficiently.  In view of these gaps, recommendations were made as to how such regulatory frameworks could be improved.  Finally, in the last column to the table, best practices on the various topics identified in column 1 were provided.

2. Work in Progress

The above exercise on gaps, recommendations and best practices is done with regard to each RERA member and the country specific tables are attached to this document in alphabetical order.  The table is a living document in that: (a) each new member country which joins RERA update the table to include gaps, recommendations and best practices with regard to such new member country; (b) the table is regularly revisited at LS meetings to ensure that it remains applicable and relevant.

Members are encouraged to work towards attaining best practices in their respective countries.  Ultimately this exercise will play a cardinal role in achieving a more harmonised electricity regulatory framework in the region.

3. TABLE ON GAPS, RECOMMENDATIONS AND BEST PRACTICES

The remainder of this document contains country specific tables on the LS identified gaps, recommendations and best practices for all RERA member countries.  It is expected that this document would play a pivotal role in future regulatory frameworks and ensuring the attainment of RERA goals and the fulfilment of the mandate of the LS.

Table on Best Practices, Gaps and Recommendations

	COUNTRY
	GAPS
	RECOMMENDATIONS
	BEST PRACTICE

	LESOTHO


	
	
	

	1.Environment
	No structured, coordinated and formal working arrangement with the National Environment Secretariat (NES).
	A MOU between LEA and NES on all environmental issues, including the carbon credits is essential.
	· Dedicated and specific institution responsible for overall regulation of environment

· Comprehensive laws on environment

· Structured interaction between regulator and environmental agency

· Electricity legislation must require compliance with environment requirements

· Legal framework encouraging sustainable and environmental friendly renewable energy

· Establishment of Designated National Authority for Clean Development Mechanism for Energy and a regulatory framework (i.e. carbon credits) as per Kyoto Protocol

	2.
Rural Electrification
	The implementation of rural electrification initiatives tends to overlap with programmes established and administered in other Departments without a clear demarcation of roles and responsibilities.  
	Rural electrification initiatives should be coordinated by a central and all inclusive body where the regulator, Government, Utilities and other stakeholders will be represented. 
	· Government must have clear, workable policy, master plan and framework for rural electrification

· Programmes must be sustainable

· Cost of rural electrification should not unduly/unfairly be cross-subsidized by other customers

· Dedicated funding

· Clear demarcation of roles and responsibilities between Government, Utilities and Regulator and effective communication

· Dedicated and specific institution responsible for overall dealing with rural electrification

	3.
Poverty tariffs
	There are no pro- poverty tariffs policies. 
	A need to have a policy decision on poverty tariffs. 
	· Well defined and targeted Government policy

· Transparent, sustainable and fair poverty tariffs

· Regulator must introduce and monitor poverty tariff taking cognizance of Government policy

	4.
Structure of Regulator (full-/part-time members)
	The appointment process of Board Members is not clearly defined in the LEA (Amendment) Act.
	Transparent appointment procedures need to be legislated.
	· Transparent appointment and removal practices

· Legislation to stipulate mandatory minimum skills requirements; and expertise and experience mix

· Size of board to take into account the size of regulator/industry/organizational needs

· Mix of fulltime and part-time with (a) more part time than full time; (b) CEO being full time; and (c) clarity on roles

	5.
Sector v Industry specific regulator
	The small size of the economy dictates that a sector (energy) as opposed to electricity regulator may be appropriate. 
	Legislation to cater for the establishment of the energy regulator is required.
	· Energy sector regulator based on economic situation

· Supported by specific law on the regulator and separate laws on the various energy fields

	6.
Financing of Regulator, income & revenue
	The Budget is approved by the Minister
	The Board of the regulator should have total control  over the budget and report to the Parliament via the Minister . 
	· Independent, secure, diverse, regular and collectable

· Transparent and reasonable

	7.
Power to make regulations, sub-ordinate legislation & by-laws
	NONE
	NONE
	· Regulator to be able to make rules, codes, etc on technical matters within a well defined ambit/authorisation of law

· Transparency

	8.
Standards of quality, supply & safety
	No relationship between LEA and Labour Department on safely related issues.
	A MOU between the two organizations is necessary
	· Regulator must be empowered to set enforceable standards of quality, supply and safety

· Structured interaction between the Regulator and Agencies responsible for safety

	9.
Power to sanction breaches
	NONE
	NONE
	· Regulator must have power to impose fines and sanctions, and it should be possible for the regulator to issue administrative fines/sanctions within ambit of law

· Sanctions must be effective and practicable

· Fines must be collectable as a debt to the regulator

· Fines should not be fixed must be proportionate to the breach and the cost of remedying the breach = must be fair

	10.
Regulator: Independence, transparency, non-discrimination
	Appointment of the Board lacks transparency and public participation in the proposed LEA (Amendment) Act.
	NONE
	· Legislation must support rule of law, transparency, neutrality, predictability and consistency, accountability, fairness, objectivity

· Regulator’s commissioners must work independently and be appointed in a transparent manner

· The regulator must ensure the rules of administrative justice are observed in dealing with licensees

· Disclosure requirements on commissioners to be legally entrenched

· Confidentiality towards classified confidential information

	11.Communication Regulator – other authorities
	No framework or policy geared towards promoting cooperation amongst regulators.
	Establishment of fora for all regulators to exchange and share regulatory experiences and information.  
	· Formal forums for exchange of information should be established

· Flexible, diverse and effective communication strategies, where necessary, underpinned by MoUs

	12.
Informal practices – how to ensure predictability, openness, fairness and non-discrimination
	NONE
	NONE
	· There should be guidelines to ensure predictability, openness, objectivity, fairness and non-discrimination etc
· All rules, procedures and guidelines should be available to avoid arbitrariness by the Regulator
· Regulator must ensure consistency in the conduct of its affairs
· Effective record keeping of actions and administration linked with transparency

	13.
Procedures for handling appeals, disputes and complaints
	NONE
	NONE
	· The handling of complaints must be in a transparent manner taking account of administrative procedures

· Written and motivated decisions

· No administrative appeal to Minister

· Direct access to Court of Law for review and appeal

· Regulator must have formal dispute resolution mechanism

	14.
Consumer associations
	No strong, organized formal/informal consumer groups. 
	No recommendation.
	· Promotion and establishment of consumer forums should be encouraged – consider as an enforceable licence condition

	15.Competition legislation – ESI competition
	No legislation on Competition in place.

Limited competition in the ESI. 
	The finalization of the Competition Act is overdue and necessary.

A new policy decision on competition in the ESI is required despite the fact that the small size of the economy will always be a limitation to competition.
	· Specific and separate general competition legislation

· Structured interaction between regulator and competition agency

	16.
SAPP participation – access to Tx capacity and trans-border tariffs
	NONE
	NONE
	· Local legislation must support open access

	17.
Private investment
	Limited private sector participation and investment despite well structured policies and investor friendly environment.
	A need for a joint effort by different Government Departments and other institutions i.e. LEA, in promoting investment opportunities in the ESI and in Lesotho. 
	· Specific policies and/or laws promoting private sector and foreign investment

· Acceptance to abide by international arbitration

· Stable social and financial environment

· Rule of law principles plus independent courts

· Sound competition policies and/or laws

	18.
Increased access
	A target of 35% access by 2015 is highly dependent on a number of factors i.e. availability of resources (financial, human etc), New Generation plants, infrastructure expansion and massive investment programmes. 
	The targets should be aligned to the resources available.
	· Specific targets set

· Above linked with  practical implementation plans

· Increased access linked to incentive regulation


	COUNTRY
	GAPS
	RECOMMENDATIONS
	BEST PRACTICE

	MALAWI
	
	
	

	1.     Environment
	The legislation provides for protection of the environment however the quite a number of agencies that are involved and this tends to delay the implementation and enforcement.
	There is a need to streamline the process e.g. by creating a one shop environmental agency.
	· Dedicated and specific institution responsible for overall regulation of environment

· Comprehensive laws on environment

· Structured interaction between regulator and environmental agency

· Electricity legislation must require compliance with environment requirements

· Legal framework encouraging sustainable and environmental friendly renewable energy

· Establishment of Designated National Authority for Clean Development Mechanism for Energy and a regulatory framework (i.e. carbon credits) as per Kyoto Protocol

	2.     Electrification including rural electrification
	The framework and budget allocation in place and administered by the Department of Energy.

The long term sustainability depends  on the governments ‘prudence in the choice of sites as experience has shown that it is prone to political abuse
	A clear set of requirements that need to be met must be developed and adhered to.
	· Government must have clear, workable policy, master plan and framework for rural electrification

· Programmes must be sustainable

· Cost of rural electrification should not unduly/unfairly be cross-subsidized by other customers

· Dedicated funding

· Clear demarcation of roles and responsibilities between Government, Utility and Regulator and effective communication

· Dedicated and specific institution responsible for overall dealing with rural electrification

	3.     Poverty tariffs
	The policies are in place the current challenge is that this has led to cross subsidy among categories of consumers.


	A comprehensive tariff review needs to be done to remove the subsidy.
	· Well defined and targeted Government policy

· Transparent, sustainable and fair poverty tariffs

· Regulator must introduce and monitor poverty tariff taking cognizance of Government policy

	4.     Structure of Regulator (full-/part-time members)
	The law does not provide for the time frame for the appointment of a successor board of directors and this tends to affect the operations of the regulator on policy formulation and implementation.
	That the legislation must be amended to provide the time frame.
	· Transparent appointment and removal practices

· Legislation to stipulate mandatory minimum skills requirements; and expertise and experience mix

· Size of board to take into account the size of regulator/industry/organizational needs

· Mix of fulltime and part-time with (a) more part time than full time; (b) CEO being full time; and (c) clarity on roles

	5.     Sector/industry specific regulation
	Presently there is no gap as the regulator is for electricity alone. Gaps may develop when the energy wide regulator is in place. 


	
	· Energy sector regulator based on economic situation

· Supported by specific law on the regulator and separate laws on the various energy fields

	6.     Financing of Regulator, income & revenue
	The current funding arrangement is inappropriate because of the size of the regulated industry.
	Though not appropriate the government should fund the regulator through the national assembly to avoid regulatory capture.
	· Independent, secure, diverse, regular and collectable

· Transparent and reasonable

	7.     Power to make regulations, sub-ordinate legislation & by-laws
	No gaps identified
	None
	· Regulator to be able to make rules, codes, etc on technical matters within a well defined ambit//authorisation of law

· Transparency

	8.     Standards of quality & supply and safety
	None
	None
	· Regulator must be empowered to set enforceable standards of quality, supply and safety

· Structured interaction between the Regulator and Agencies responsible for safety

	9.     Power to sanction breaches
	The current laws empowers the regulator to impose penalties for breaches either on its own or through the court This is conflict of the rule of natural justice that no man can be a judge in his own case.
	The law must set out clearly the procedure that needs to be followed when sanctioning for a breach and the sanction levels for a type of breach.
	· Regulator must have power to impose fines and sanctions, and it should be possible for the regulator to issue administrative fines/sanctions within ambit of law

· Sanctions must be effective and practicable

· Fines must be collectable as a debt to the regulator

· Fines should not be fixed must be proportionate to the breach and the cost of remedying the breach = must be fair

	10.   Regulator: Independence, transparency, non-discrimination
	None
	None
	· Legislation must support rule of law, transparency, neutrality, predictability and consistency, accountability, fairness, objectivity

· Regulator’s commissioners must work independently and be appointed in a transparent manner

· The regulator must ensure the rules of administrative justice are observed in dealing with licensees

· Disclosure requirements on commissioners to be legally entrenched

· Confidentiality towards classified confidential information

	11.   Communication Regulator – other authorities
	None
	None
	· Formal forums for exchange of information should be established

· Flexible, diverse and effective communication strategies, where necessary, underpinned by MoUs



	12.   Informal practices – how to ensure predictability, openness, fairness and non-discrimination
	None
	None
	· There should be guidelines to ensure predictability, openness, objectivity, fairness and non-discrimination etc
· All rules, procedures and guidelines should be available to avoid arbitrariness by the Regulator
· Regulator must ensure consistency in the conduct of its affairs
· Effective record keeping of actions and administration linked with transparency

	13.   Procedures for handling appeals, disputes and complaints
	None
	None
	· The handling of complaints must be in a transparent manner taking account of administrative procedures

· Written and motivated decisions

· No administrative appeal to Minister

· Direct access to Court of Law for review and appeal

· Regulator must have formal dispute resolution mechanism

	14.   Consumer associations
	None
	None
	· Promotion and establishment of consumer forums should be encouraged – consider as an enforceable licence condition

	15.   Competition legislation – ESI competition
	None
	None
	· Specific and separate general competition legislation

· Structured interaction between regulator and competition agency

	16.   SAPP participation – access to Tx capacity and trans-border tariffs
	Need to communicate to SAPP that export of electricity will soon be subject to a licence.


	It is necessary that the Regulator ensure that in the development of the regulatory framework for export of electricity regard to the SAPP arrangements be had.
	· Local legislation must support open access

	17.     Private investment


	None
	None
	· Specific policies and/or laws promoting private sector and foreign investment

· Acceptance to abide by international arbitration

· Stable social and financial environment

· Rule of law principles plus independent courts

· Sound competition policies and/or laws

	18.     Increased access to electricity and plans
	None
	None
	· Specific targets set

· Above linked with  practical implementation plans

· Increased access linked to incentive regulation


	COUNTRY
	GAPS
	RECOMMENDATIONS
	BEST PRACTICE

	NAMIBIA
	
	
	

	1.Environment
	· Lack of legislative regulatory framework – to be implemented soon

· Lack of requiring environmental implications into account from a statutory view when commissioning or changing plant and structures

· Lack of formalized interaction between regulator and Ministry responsible for environment

· Carbon credit authority in process of being established

· Specific promotion of renewable energies
	· Input of Environmental authority should be obligatory for erection or alternation of electricity plant and construction

· Communication channels with environmental agency should be formalized

· Regulation of renewable energy should be formalized

· Finalise establishment of carbon credit authority
	· Dedicated and specific institution responsible for overall regulation of environment

· Comprehensive laws on environment

· Structured interaction between regulator and environmental agency

· Electricity legislation must require compliance with environment requirements

· Legal framework encouraging sustainable and environmental friendly renewable energy

· Establishment of Designated National Authority for Clean Development Mechanism for Energy and a regulatory framework (i.e. carbon credits) as per Kyoto Protocol

	2.
Rural Electrifi-cation
	· Sustainability of programmes questionable

· Lack of commitment and clear role division and responsibilities


	· More investigation into sustainability of programmes

· More commitment and clear demarcation of roles and responsibilities
	· Government must have clear, workable policy, master plan and framework for rural electrification

· Programmes must be sustainable

· Cost of rural electrification should not unduly/unfairly be cross-subsidized by other customers

· Dedicated funding

· Clear demarcation of roles and responsibilities between Government, Utility and Regulator and effective communication

· Dedicated and specific institution responsible for overall dealing with rural electrification

	3.
Poverty tariffs
	· Lack of Government policy of poverty tariffs

· Regulator planning study on introduction of poverty tariff
	· Development of clear Government policy on this matter

· Above based on detailed study done on introduction of poverty tariffs
	· Well defined and targeted Government policy

· Transparent, sustainable and fair poverty tariffs

· Regulator must introduce and monitor poverty tariff taking cognizance of Government policy

	4.
Structure of Regulator (full-/part-time members)
	· Minimisation of political influence in appointing commissioners of regulator

· CEO to be a full time member
	· Amendment to legislation to allow for independent selection of commissioners/directors

· CEO to become full time member of board
	· Transparent appointment and removal practices

· Legislation to stipulate mandatory minimum skills requirements; and expertise and experience mix

· Size of board to take into account the size of regulator/industry/organizational needs

· Mix of fulltime and part-time with (a) more part time than full time; (b) CEO being full time; and (c) clarity on roles

	5.
Sector v Industry specific regulator
	· Single sector regulator not conducive for small Namibian economy

· Legislation not in place to allow for multi-sector regulator
	· Namibia to establish a multi-sector regulator

· Legislation to be amended to allow for above
	· Energy sector regulator based on economic situation

· Supported by specific law on the regulator and separate laws on the various energy fields

	6.
Financing of Regulator, income & revenue
	· Current financing method restricted to 2 sources of income

· Legislation not clear on collection on losses and non-payments
	· More diverse and secure sources of income

· Legal clarification on the type of supply levy must be paid
	· Independent, secure, diverse, regular and collectable

· Transparent and reasonable

	7.
Power to make regulations, sub-ordinate legislation & by-laws
	Current legislation insufficient to allow for sufficient regulations, market rules, codes, etc to efficiently regulate industry – new legislation being introduced in this regard
	Promulgation of new Bill and introduction of subordinate regulation of electricity sector
	· Regulator to be able to make rules, codes, etc on technical matters within a well defined ambit//authorisation of law

· Transparency

	8.
Standards of quality, supply & safety
	· Current legislation insufficient to allow for setting of enforceable standards – new legislation being introduced in this regard

· Lack of standards agency and formal relationship with standards agency
	· Promulgation of new Bill and introduction of enforceable standards of supply and service

· Namibia to establish a standards agency and formal relations between regulator and such agency
	· Regulator must be empowered to set enforceable standards of quality, supply and safety

· Structured interaction between the Regulator and Agencies responsible for safety

	9.
Power to sanction breaches
	No provision in current legislation for regulator to impose administrative sanctions as a debt to the regulator.
	· New Bill must provide for administrative sanctions.

· Fine money collected should be for the benefit of the regulator.
	· Regulator must have power to impose fines and sanctions, and it should be possible for the regulator to issue administrative fines/sanctions within ambit of law

· Sanctions must be effective and practicable

· Fines must be collectable as a debt to the regulator

· Fines should not be fixed must be proportionate to the breach and the cost of remedying the breach = must be fair

	10.
Regulator: Independence

transparency, non-discrimination
	· Commissioners/directors of regulator are appointed by Minister who acts on advice of Cabinet.  No transparency in appointment.

· No legally entrenched confidentiality requirements on regulator and its staff.
	· Namibia is working on a State-Owned Enterprises Bill which provides for appointment of directors of parastatals in a more transparent manner and to which the appointment of directors of the regulator will be subject.

· The new Electricity Bill is to contain information confidentiality requirements.
	· Legislation must support rule of law, transparency, neutrality, predictability and consistency, accountability, fairness, objectivity

· Regulator’s commissioners must work independently and be appointed in a transparent manner

· The regulator must ensure the rules of administrative justice are observed in dealing with licensees

· Disclosure requirements on commissioners to be legally entrenched

· Confidentiality towards classified confidential information

	11.
Communication Regulator – other authorities
	No formal arrangements on cooperation and exchange of information exist with other authorities.
	Namibia to investigate the list of relevant authorities the regulator needs to interact with and conclude formal written cooperation agreements with them (i.e. Competition Board, Standards Agency, etc)
	· Formal forums for exchange of information should be established

· Flexible, diverse and effective communication strategies, where necessary, underpinned by MoUs



	12.
Informal practices – how to ensure predictability, openness, fairness and non-discrimination
	Lack of consistency and predictability could be due to lack of keeping formal record of regulator’s decisions and procedures in various instances.
	In order to ensure greater predictability and consistency in the application of its functions, the regulator should keep thorough and consistent records on which future exercise of functions should be based and referred to.
	· There should be guidelines to ensure predictability, openness, objectivity, fairness and non-discrimination etc
· All rules, procedures and guidelines should be available to avoid arbitrariness by the Regulator
· Regulator must ensure consistency in the conduct of its affairs
· Effective record keeping of actions and administration linked with transparency

	13.
Procedures for handling appeals, disputes and complaints
	Provision is made currently for administrative appeals to Minister meaning that in most instances such administrative appeals should first be exhausted before a court of law can be approached.
	Administrative appeals should be removed from the Electricity Act.
	· The handling of complaints must be in a transparent manner taking account of administrative procedures

· Written and motivated decisions

· No administrative appeal to Minister

· Direct access to Court of Law for review and appeal

· Regulator must have formal dispute resolution mechanism

	14.
Consumer associations
	Lack of support for consumer organizations in the ESI
	The Regulator should actively seek to promote the establishment and function of consumer bodies in the Namibian ESI
	· Promotion and establishment of consumer forums should be encouraged – consider as an enforceable licence condition

	15.
Competition legislation – ESI competition
	· Competition Act not yet operational.

· No formal interaction with the Competition Commission
	· Competition Act must be put into operation.

· There must be a formal written cooperation agreement between the ECB and the Competition Commission.
	· Specific and separate general competition legislation

· Structured interaction between regulator and competition agency

	16.
SAPP participation – access to Tx capacity and trans-border tariffs
	No gaps
	
	· Local legislation must support open access

	17.
Private investment
	No gaps
	
	· Specific policies and/or laws promoting private sector and foreign investment

· Acceptance to abide by international arbitration

· Stable social and financial environment

· Rule of law principles plus independent courts

· Sound competition policies and/or laws

	18.
Increased access
	Much can be done in Namibia to support and promote increased access
	· Clearly set targets

· Practical implementation plans with clearly identified responsible institutions and dedicated funding

· Incentive regulation to be put into place
	· Specific targets set

· Above linked with  practical implementation plans

· Increased access linked to incentive regulation


	Country
	GAPS
	RECOMMENDATIONS
	BEST PRACTICE

	SOUTH AFRICA
	
	
	

	1.
Environment
	The legislation provides for promotion of renewable energy whet needs to happen is the development of the framework for implementation.
	The NERSA proceeds with the development of the necessary framework as well as to quantify what this will cost the country to achieve realistic targets.
	· Dedicated and specific institution responsible for overall regulation of environment

· Comprehensive laws on environment

· Structured interaction between regulator and environmental agency

· Electricity legislation must require compliance with environment requirements

· Legal framework encouraging sustainable and environmental friendly renewable energy

· Establishment of Designated National Authority for Clean Development Mechanism for Energy and a regulatory framework (i.e. carbon credits) as per Kyoto Protocol

	2.
Rural electrification
	The framework and budget allocation in place and administered by the Department of minerals and Energy.

The long term sustainability will depend on the government’s commitment to support this initiative from the fiscus having in mind the set target of universal access. 
	No recommendations to make.
	· Government must have clear, workable policy, master plan and framework for rural electrification

· Programmes must be sustainable

· Cost of rural electrification should not unduly/unfairly be cross-subsidized by other customers

· Dedicated funding

· Clear demarcation of roles and responsibilities between Government, Utility and Regulator and effective communication

· Dedicated and specific institution responsible for overall dealing with rural electrification

	3.
Poverty tariffs
	The policies are in place the current challenges are in the implementation process where different provinces are at different levels in as far as the roll-out of the programme is concerned.


	None 
	· Well defined and targeted Government policy

· Transparent, sustainable and fair poverty tariffs

· Regulator must introduce and monitor poverty tariff taking cognizance of Government policy

	4.
Structure of Regulator (full-/part-time members)
	Current gap is that the legislation fails to define the role of full-time regulators as well as the reporting structure for their day to day activities.
	That the legislation must be amended in order to clarify this position.
	· Transparent appointment and removal practices

· Legislation to stipulate mandatory minimum skills requirements; and expertise and experience mix

· Size of board to take into account the size of regulator/industry/organizational needs

· Mix of fulltime and part-time with (a) more part time than full time; (b) CEO being full time; and (c) clarity on roles

	5.

Sector/industry specific regulation
	The gap identified is that there is a need to harmonise the Electricity Regulation Act, the Gas Act and the Petroleum Pipelines Act in as far as some aspects retaing to the promulgation of regulations is concerned.

The Energy regulator has to be vigilant in order to ensure that specific procedures are applied in accordance with relevant legislation.


	That the gaps must be addressed by initiating the necessary amendments.
	· Energy sector regulator based on economic situation

· Supported by specific law on the regulator and separate laws on the various energy fields

	6.
Financing of Regulator, income & revenue
	No gaps identified.
	None
	· Independent, secure, diverse, regular and collectable

· Transparent and reasonable

	7.
Power to make regulations, sub-ordinate legislation & by-laws
	No gaps identified
	None
	· Regulator to be able to make rules, codes, etc on technical matters within a well defined ambit/authorisation of law

· Transparency

	8.
Standards of quality & supply and safety
	None
	None
	· Regulator must be empowered to set enforceable standards of quality, supply and safety.

· Structured interaction between the Regulator and Agencies responsible for safety

	9.
Power to sanction breaches
	The proposed Electricity Regulation Amendment Bill has the implications of undermining these provisions in that the Energy Regulator will no longer have the power to licence municipalities and any manner of imposing sanctions for breach will have to go through a cumbersome dispute resolution mechanism that includes the provincial government department of local government and the local government national ministry a process that will also involve the Minister of Minerals and Energy..
	None
	· Regulator must have power to impose fines and sanctions, and it should be possible for the regulator to issue administrative fines/sanctions within ambit of law

· Sanctions must be effective and practicable

· Fines must be collectable as a debt to the regulator

· Fines should not be fixed must be proportionate to the breach and the cost of remedying the breach = must be fair

	10. Regulator: 

Independence, transparency, non-discrimi-nation
	None
	None
	· Legislation must support rule of law, transparency, neutrality, predictability and consistency, accountability, fairness, objectivity

· Regulator’s commissioners must work independently and be appointed in a transparent manner

· The regulator must ensure the rules of administrative justice are observed in dealing with licensees

· Disclosure requirements on commissioners to be legally entrenched

· Confidentiality towards classified confidential information

	11.
Communication Regulator – other authorities
	None
	None
	· Formal forums for exchange of information should be established

· Flexible, diverse and effective communication strategies, where necessary, underpinned by MoUs

	12.
Informal practices – how to ensure predictability, openness, fairness and non-discrimination
	None
	None
	· There should be guidelines to ensure predictability, openness, objectivity, fairness and non-discrimination etc
· All rules, procedures and guidelines should be available to avoid arbitrariness by the Regulator
· Regulator must ensure consistency in the conduct of its affairs
· Effective record keeping of actions and administration linked with transparency

	13.
Procedures for handling appeals, disputes and complaints
	None
	None
	· The handling of complaints must be in a transparent manner taking account of administrative procedures

· Written and motivated decisions

· No administrative appeal to Minister

· Direct access to Court of Law for review and appeal

· Regulator must have formal dispute resolution mechanism

	14.
Consumer associations
	None
	None
	· Promotion and establishment of consumer forums should be encouraged – consider as an enforceable licence condition

	15.
Competition legislation – ESI competition
	None
	None
	· Specific and separate general competition legislation

· Structured interaction between regulator and competition agency

	16.
SAPP participation – access to Tx capacity and trans-border tariffs
	Need to communicate to SAPP that import and export of electricity will soon be licensed in SA.
	It is necessary that the Regulator ensure that in the development of the regulatory framework for import and export of electricity as envisaged in the Electricity Regulation Act, 2006 (Act No 4 of 2006) regard to the SAPP arrangements are taken into account.
	· Local legislation must support open access

	17. Private investment


	None
	None
	· Specific policies and/or laws promoting private sector and foreign investment

· Acceptance to abide by international arbitration

· Stable social and financial environment

· Rule of law principles plus independent courts

· Sound competition policies and/or laws

	18. Increased access 
	None
	None
	· Specific targets set

· Above linked with  practical implementation plans

· Increased access linked to incentive regulation


	COUNTRY
	GAPS
	RECOMMENDATIONS
	BEST PRACTICE

	ZAMBIA
	
	
	

	1.
Environment
	No formal guidelines on the relationship between the Regulator and the environmental agencies
	The entering into a memorandum of understanding with the Environmental Council of Zambia which will formally spell out how the two institutions will collaborate in the fulfilment of there specific mandates.

Incentives should be given by government for use of renewables.
	· Dedicated and specific institution responsible for overall regulation of environment

· Comprehensive laws on environment

· Structured interaction between regulator and environmental agency

· Electricity legislation must require compliance with environment requirements

· Legal framework encouraging sustainable and environmental friendly renewable energy

· Establishment of Designated National Authority for Clean Development Mechanism for Energy and a regulatory framework (i.e. carbon credits) as per Kyoto Protocol

	2.
Rural Electrification
	Government policy is to increase access to electricity. The Rural Electrification Authority has been set up with an establishment of a Rural Electrification Fund. The Authority is yet to come up with an electrification master plan. Government however is attempting to connect every district to the national Grid.
	The need to set up an electricity master plan and offer investor incentives for of grid small IPP
	· Government must have clear, workable policy, master plan and framework for rural electrification

· Programmes must be sustainable

· Cost of rural electrification should not unduly/unfairly be cross-subsidized by other customers

· Dedicated funding

· Clear demarcation of roles and responsibilities between Government, Utility and Regulator and effective communication

· Dedicated and specific institution responsible for overall dealing with rural electrification

	3.
Poverty tariffs
	The current poverty tariff is not realistic as it does not reach the intended target
	Implementation of a focused poverty tariff to target specific groups
	· Well defined and targeted Government policy

· Transparent, sustainable and fair poverty tariffs

· Regulator must introduce and monitor poverty tariff taking cognizance of Government policy

	4.
Structure of Regulator (full-/part-time members)
	The Board of the ERB is part time and is appointed by the Minister
	Have both full time and part time board members(executive and non executive) whose appointment by the Minister should be ratified by Parliament
	· Transparent appointment and removal practices

· Legislation to stipulate mandatory minimum skills requirements; and expertise and experience mix

· Size of board to take into account the size of regulator/industry/organizational needs

· Mix of fulltime and part-time with (a) more part time than full time; (b) CEO being full time; and (c) clarity on roles

	5.
Sector v Industry specific regulator
	Since utility regulations is fairly new in  Zambia it would be necessary to have the regulators operate independently
	Need to closely work together to help develop expertise and capacity
	· Energy sector regulator based on economic situation

· Supported by specific law on the regulator and separate laws on the various energy fields

	6.
Financing of Regulator, income & revenue
	The law requires that licence fees be first surrendered to the National Treasury and then disbursed to ERB
	To amend the Energy Regulation Act so that ERB can effectively return from the license fees its financial requirements to meet its annual budget
	· Independent, secure, diverse, regular and collectable

· Transparent and reasonable

	7.
Power to make regulations, sub-ordinate legislation & by-laws
	The lack of power to enact subsidiary legislation is a major hindrance
	The law should be amended to give the regulator to issue binding guidelines
	· Regulator to be able to make rules, codes, etc on technical matters within a well defined ambit/authorisation of law

· Transparency

	8.
Standards of quality, supply & safety
	Having one vertically integrated utility has resulted in the fall in the quality and standard of supply
	Introduction of incentive based regulation
	· Regulator must be empowered to set enforceable standards of quality, supply and safety

· Structured interaction between the Regulator and Agencies responsible for safety

	9.
Power to sanction breaches
	Having one utility it is a problem to carry out enforcement action that would result of the suspension or revocation of the licence
	Revision of the enforcement procedure to make it deterrent by heavy financial penalties which should be the cost of remedying the breach
	· Regulator must have power to impose fines and sanctions, and it should be possible for the regulator to issue administrative fines/sanctions within ambit of law

· Sanctions must be effective and practicable

· Fines must be collectable as a debt to the regulator

· Fines should not be fixed must be proportionate to the breach and the cost of remedying the breach = must be fair

	10.
Regulator: Indepen-dence, transparency,and non-discrimi-nation
	To ensure that stake holders build confidence in the ERB by ensuring transparency.


	To minimize any government influence by making the ERB finically independent. To make the regulator more effective by making its operations and decision making process open to the public
	· Legislation must support rule of law, transparency, neutrality, predictability and consistency, accountability, fairness, objectivity

· Regulator’s commissioners must work independently and be appointed in a transparent manner

· The regulator must ensure the rules of administrative justice are observed in dealing with licensees

· Disclosure requirements on commissioners to be legally entrenched

· Confidentiality towards classified confidential information

	11.
Communication Regulator – other authorities
	To establish a frame work where the regulators can formally interact and work together
	Enter into a formal memorandum of understanding relating to all aspects of their regulatory work
	· Formal forums for exchange of information should be established

· Flexible, diverse and effective communication strategies, where necessary, underpinned by MoUs

	12.
Informal practices – how to ensure predictability, openness, fairness and non-discrimi-nation
	To encourage stake holders to take part and voice their concerns
	To develop guidelines that could help the utility and the objecting public to be heard more effectively
	· There should be guidelines to ensure predictability, openness, objectivity, fairness and non-discrimination etc
· All rules, procedures and guidelines should be available to avoid arbitrariness by the Regulator
· Regulator must ensure consistency in the conduct of its affairs
· Effective record keeping of actions and administration linked with transparency

	13.
Procedures for handling appeals, disputes and complaints
	To develop guidelines that could help the utility and the objecting public to be heard more effectively
	To develop regulations that would set out the complaints procedure
	· The handling of complaints must be in a transparent manner taking account of administrative procedures

· Written and motivated decisions

· No administrative appeal to Minister

· Direct access to Court of Law for review and appeal

· Regulator must have formal dispute resolution mechanism

	14.
Consumer associations
	Lack of effective consumer associations
	To advocate the enactment of a consumer protections Law and formation of effective consumer watch groups
	· Promotion and establishment of consumer forums should be encouraged – consider as an enforceable licence condition

	15.
Competition legislation – ESI competition
	Urgent need to restructure the ESI by promoting open access
	Encourage government to make a policy decision and declare common carries so as to encourage open access
	· Specific and separate general competition legislation

· Structured interaction between regulator and competition agency

	16.
SAPP participation – access to Tx capacity and trans-border tariffs
	To develop regulations that would set out the complaints procedure
	To develop a predictable Tariff adjustment mechanisms with the regulators having an active role and not leaving it to the utilities
	· Local legislation must support open access

	17.
Private investment
	Lack of meaningful investment in the sector despite looming power shortage
	To implement cost reflective tariffs as a way of encouraging investment. To encourage the formation of Public private partnerships
	· Specific policies and/or laws promoting private sector and foreign investment

· Acceptance to abide by international arbitration

· Stable social and financial environment

· Rule of law principles plus independent courts

· Sound competition policies and/or laws

	18.
Increased access
	Access rate in Zambia stands at about 20 %
	Need to draw an electrification master-plan, encourage the development of grid systems
	· Specific targets set

· Above linked with  practical implementation plans

· Increased access linked to incentive regulation


	COUNTRY
	GAPS
	RECOMMENDATIONS
	BEST PRACTICE

	ZIMBABWE


	
	
	

	1.
Environment
	Lack of formalised interaction between Regulator and an Environment Ministry
	· Regulator should consult Environment Ministry in approving the set up of electricity plant/construction.

· Commission channels should be formalised with renewable energy authorities and an environmentally friendly environment to be encouraged

· Commission to encourage Kyoto protocol terms to be observed


	· Dedicated and specific institution responsible for overall regulation of environment

· Comprehensive laws on environment

· Structured interaction between regulator and environmental agency

· Electricity legislation must require compliance with environment requirements

· Legal framework encouraging sustainable and environmental                        friendly renewable energy

· Establishment of Designated National Authority for Clean

  Development Mechanism for   Energy and a regulatory

 framework (i.e. carbon credits) as per Kyoto Protocol

	2.
Rural Electrification
	· Programmes are not sustainable.  The 6% levy financing the Rural Electrification programme is insufficient.  

· Subsidization prevalent

· Clear demarcation of roles


	· Levy % should be increased or subsidised by Government.

· Electrification programmes should be planned in accordance with availed resources.


	· Government must have clear, workable policy, master plan

and framework for rural electrification

· Programmes must be sustainable

· Cost of rural electrification should not unduly/unfairly be

cross-subsidized by other customers

· Dedicated funding

· Clear demarcation of roles and responsibilities between

Government, Utility and Regulator and effective communication

· Dedicated and specific institution responsible for overall dealing with rural electrification

	3.
Poverty tariffs
	· No gaps – Initial 250 units subsidised by Government.

· Most regulators subsidize a maximum of up to 100 units only
	Level of subsidy should be reconsidered as it is too high.
	· Well defined and targeted Government policy

· Transparent, sustainable and fair poverty tariffs

· Regulator must introduce and monitor poverty tariff taking cognizance of Government policy

	4.
Structure of Regulator (full-/part-time members)
	No gaps – Act explicit and appointments done according to stipulated skills requirements.


	Nil
	· Transparent appointment and removal practices

· Legislation to stipulate mandatory minimum skills requirements; and expertise and experience mix

· Size of board to take into account the size of regulator/industry/organizational needs

· Mix of fulltime and part-time with (a) more part time than full time; (b) CEO being full time; and (c) clarity on roles

	5.
Sector v Industry specific regulator
	Gaps 

· Only electricity regulation


	· Only in future as electricity regulation is still new
	· Energy sector regulator based on economic situation

· Supported by specific law on the regulator and separate laws on the various energy fields

	6.
Financing of Regulator, income & revenue
	· Financing through levy and licence fees. 1% of sales currently only three licensees who are not charging cost reflective tariff. The 1% is very low

· Low income affects Commission development and activities
	· A cost reflective tariff would raise amount of income for Commission
	· Independent, secure, diverse, regular and collectable

· Transparent and reasonable

	7.
Power to make regulations, sub-ordinate legislation & by-laws
	· No gaps.


	· Regulator able to make rules and codes freely


	· Regulator to be able to make rules, codes, etc on technical matters within a well defined ambit/authorisation of law

· Transparency

	8.
Standards of quality, supply & safety
	· In progress

· Good interaction with licensees
	· In progress
	· Regulator must be empowered to set enforceable standards of quality, supply and safety

· Structured interaction between the Regulator and Agencies responsible for safety

	9.
Power to sanction breaches
	· Fines are prescribed according to court jurisdiction level.

· Fines are not payable to Regulator but to Government
	· Amendment of Act to make fines proportionate to breach and cost of remedying breach.

· Amendment of Act to make fine payable to Regulator
	· Regulator must have power to impose fines and sanctions, and it should be possible for the regulator to issue administrative fines/sanctions within ambit of law

· Sanctions must be effective and practicable

· Fines must be collectable as a debt to the regulator

· Fines should not be fixed must be proportionate to the breach and the cost of remedying the breach = must be fair

	10.
Regulator: Independence, transparency, non-discrimination
	· Independence of Regulator affected by: Reserve Bank of Zimbabwe (RBZ) control over the economy because state of economy and the of need to control inflation 

· Commission has to consult the Ministry on the decisions it will have made. 


	· Regulatory workshops for government officials highlighting importance for regulatory independence.


	· Legislation must support rule of law, transparency, neutrality, predictability and consistency, accountability, fairness, objectivity

· Regulator’s commissioners must work independently and be appointed in a transparent manner

· The regulator must ensure the rules of administrative justice are observed in dealing with licensees

· Disclosure requirements on commissioners to be legally entrenched

· Confidentiality towards classified confidential information

	11.Communication Regulator – other authorities
	· More communication forums should be established
	· Establishment of communication forums
	· Formal forums for exchange of information should be established

· Flexible, diverse and effective communication strategies, where necessary, underpinned by MoUs

	12.
Informal practices – how to ensure predictability, openness, fairness and non-discrimination
	· Act provides for measures and is very specific

· So far regulation has been consistent

· 250 units payable to all consumers without discrimination
	· Commission should observe the principles in the Act
	· There should be guidelines to ensure predictability, openness, objectivity, fairness and non-discrimination etc
· All rules, procedures and guidelines should be available to avoid arbitrariness by the Regulator
· Regulator must ensure consistency in the conduct of its affairs
· Effective record keeping of actions and administration linked with transparency

	13.
Procedures for handling appeals, disputes and complaints
	· Act provisions for procedure very specific
	· Commission should observe the principles in the Act
	· The handling of complaints must be in a transparent manner taking account of administrative procedures

· Written and motivated decisions

· No administrative appeal to Minister

· Direct access to Court of Law for review and appeal

· Regulator must have formal dispute resolution mechanism

	14.
Consumer associations
	· Should be established and to be put as licence conditions
	· Good idea. To be considered
	· Promotion and establishment of consumer forums should be encouraged – consider as an enforceable licence condition

	15.
Competition legislation – ESI competition
	· Competition and Tariff Commission exists
	· Act provides for interaction

· Need to ensure interaction
	· Specific and separate general competition legislation

· Structured interaction between regulator and competition agency

	16.
SAPP participation – access to Tx capacity and trans-border tariffs
	· Act provides for access
	· Commission to ensure access to encourage investment
	· Local legislation must support open access

	17.
Private investment
	· Encouraging policies are being made

· Rule of law needs to be ensured
	· Policies to be clear and issues to be urgently addressed
	· Specific policies and/or laws promoting private sector and foreign investment

· Acceptance to abide by international arbitration

· Stable social and financial environment

· Rule of law principles plus independent courts

· Sound competition policies and/or laws

	18.
Increased access
	· One of Commission’s objects in the Act

· Rules and regulations are in place t ensure increased access

· Inadequate staff
	· Commission to implement 

· Capacity building
	· Specific targets set

· Above linked with  practical implementation plans

· Increased access linked to incentive regulation


	COUNTRY
	GAPS
	RECOMMENDATIONS
	BEST PRACTICE

	Country: Tanzania

Completed by: EWURA
	
	
	

	1.
Environment
	· No structured, coordinated and formal working arrangement with the National Environmental Management Council (NEMC) 
	· Draft Electricity Act addresses environmental issues

· Electricity Licenses also address environmental issues


	· Dedicated and specific institution responsible for overall regulation of environment

· Comprehensive laws on environment

· Structured interaction between regulator and environmental agency

· Electricity legislation must require compliance with environment requirements

· Legal framework encouraging sustainable and environmental friendly renewable energy

· Establishment of Designated National Authority for Clean Development Mechanism for Energy and a regulatory framework (i.e. carbon credits) as per Kyoto Protocol

	2.
Rural Electrification
	The Rural Electrification Authority has been set up with an establishment of a Rural Electrification Fund RA.
	· REA needs to be made operational and liaise with other regulators, particularly EWURA.


	· Government must have clear, workable policy, masterplan and framework for rural electrification

· Programmes must be sustainable

· Cost of rural electrification should not unduly/unfairly be cross-subsidized by other customers

· Dedicated funding

· Clear demarcation of roles and responsibilities between Government, Utility and Regulator and effective communication

· Dedicated and specific institution responsible for overall dealing with rural electrification

	3.
Poverty tariffs
	The trend is towards full cost recovery tariffs
	· New act gives regulator to apply lifeline tariffs.


	· Well defined and targeted Government policy

· Transparent, sustainable and fair poverty tariffs

· Regulator must introduce and monitor poverty tariff taking cognizance of Government policy

	4.
Structure of Regulator (full-/part-time members)
	The Board has five part time and one full time member. The full time member is the Director General. The members have a mixture of expertise ranging from Engineers to Accountants to Lawyers.

The tenure of members is stagerred to ensure continuity.
	· provided for in the existing legislation
	· Transparent appointment and removal practices

· Legislation to stipulate mandatory minimum skills requirements; and expertise and experience mix

· Size of board to take into account the size of regulator/industry/organizational needs

· Mix of fulltime and part-time with (a) more part time than full time; (b) CEO being full time; and (c) clarity on roles

	5.
Sector v Industry specific regulator
	There are no gaps because the regulator is for the entire energy sector. The regulator is established by a separate law but the sector law is a prime regulatory tool that the regulator refers in carrying out its functions.
	· provided for under the existing arrangement
	· Energy sector regulator based on economic situation

· Supported by specific law on the regulator and separate laws on the various energy fields

	6.
Financing of Regulator, income & revenue
	No Gaps- Financing through levy and licence fees
	· provided for in the existing legislation
	· Independent, secure, diverse, regular and collectable

· Transparent and reasonable

	7.
Power to make regulations, sub-ordinate legislation & by-laws
	No gaps – Regulator has powers to make rules, codes, etc on regulatory matters.
	· provided for in the existing legislation

· rules presently under development
	· Regulator to be able to make rules, codes, etc on technical matters within a well defined ambit/authorisation of law

· Transparency

	8.
Standards of quality, supply & safety
	No gaps only that there is an another regulator for standards (Tanzania Bureau of Standards) charged with setting the standards
	Structured interaction between the Regulator and TBS is required.
	· Regulator must be empowered to set enforceable standards of quality, supply and safety

· Structured interaction between the Regulator and Agencies responsible for safety

	9.
Power to sanction breaches
	No gaps- Legislation establishing the regulator provides for all of this in broad generalities Also provided in Licenses


	
	· Regulator must have power to impose fines and sanctions, and it should be possible for the regulator to issue administrative fines/sanctions within ambit of law

· Sanctions must be effective and practicable

· Fines must be collectable as a debt to the regulator

· Fines should not be fixed must be proportionate to the breach and the cost of remedying the breach = must be fair

	10.
Regulator: Independence, transparency, non-discrimination
	No Gaps provided for in the existing legislation

rules and procedures still under development
	Expedite the process to develop secondary legislation
	· Legislation must support rule of law, transparency, neutrality, predictability and consistency, accountability, fairness, objectivity

· Regulator’s commissioners must work independently and be appointed in a transparent manner

· The regulator must ensure the rules of administrative justice are observed in dealing with licensees

· Disclosure requirements on commissioners to be legally entrenched

· Confidentiality towards classified confidential information

	11.
Communication Regulator – other authorities
	
	· High degree of interchange with regional regulatory authorities.  Less so intramuraly.

· This is presently being addressed 


	· Formal forums for exchange of information should be established

· Flexible, diverse and effective communication strategies, where necessary, underpinned by MoUs

	12.
Informal practices – how to ensure predictability, openness, fairness and non-discrimination
	No gaps- provided for in the existing legislation

rules and procedures still under development 
	Expedite the process to develop secondary legislation
	· There should be guidelines to ensure predictability, openness, objectivity, fairness and non-discrimination etc
· All rules, procedures and guidelines should be available to avoid arbitrariness by the Regulator
· Regulator must ensure consistency in the conduct of its affairs
· Effective record keeping of actions and administration linked with transparency

	13.
Procedures for handling appeals, disputes and complaints
	No gaps- provided for in the existing legislation


	Expedite the process to develop secondary legislation 
	· The handling of complaints must be in a transparent manner taking account of administrative procedures

· Written and motivated decisions

· No administrative appeal to Minister

· Direct access to Court of Law for review and appeal

· Regulator must have formal dispute resolution mechanism

	14.
Consumer associations
	No gaps- provided for in the existing legislation

The is a Consumer Consultative Council established by law, and licencees are required as a licence condition to  have Customer Charters approved by the Regulator
	
	· Promotion and establishment of consumer forums should be encouraged – consider as an enforceable licence condition

	15.
Competition legislation – ESI competition
	Competition legislation in place

Regulator just under development

Much room for interaction

Presently addressed by both the various regulators and the new competition commission


	Develop secondary legislation

capacity building for Competition Commission

train all regulators how to liaise with Competition Commission


	· Specific and separate general competition legislation

· Structured interaction between regulator and competition agency

	16.
SAPP participation – access to Tx capacity and trans-border tariffs
	Addressed in the Draft Electricity Act 
	Need to expedite the passing of the New Legislation 
	· Local legislation must support open access

	17.
Private investment
	Provided for in the existing legislation


	Provided for in the existing legislation


	· Specific policies and/or laws promoting private sector and foreign investment

· Acceptance to abide by international arbitration

· Stable social and financial environment

· Rule of law principles plus independent courts

· Sound competition policies and/or laws

	18.
Increased access
	The establishment of the Rural Energy Fund is one step to increase access, promotion of private investment and establishment of an independent regulator are all means to ensure there is an increased capacity and access to all.
	
	· Specific targets set

· Above linked with  practical implementation plans

· Increased access linked to incentive regulation
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